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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,456 


SUSAN E. 0. BREAKEFIELD, 
Appellant, 
Vv. 
DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The District Of Columbia Tax Court 


BRIEF FOR APPELLEE 


STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 


In the view of appellee the issue presented for review 
is whether the Congress, acting under its constitutionally 
authorized authority to legislate for the District of Columbia, 
was empowered to enact the District of Columbia Income and 
Franchise Tax Act of 1947 imposing an income tax aoa 
appellant for the calendar year 1967, aotunChscandine the fact 
that the District of Columbia does not have an elected 


representative in either of the two Houses of the Congress. 


This case has not been before the Court on any prior! occasion. 


2 
COUNTER-STATEMENT OF THE CASE 
Although appellant's statement of the case is 
substantially correct, it should be noted that the tax involved 


is an individual income tax for the calendar year 1967, and 


not for the fiscal year 1967. (App-, Pp- 1-) 


ARGUMENT 
Appellant contends that she was taxed without her 
consent in violation of the Fifth Amendment to the Constitution, 
which amendment provides, in pertinent part, that no person 


shall " * * * be deprived of life, liberty, or property, 


without due process of law; * * *," (Appellant's Br. P- 10.) 


She argues that since the District of Columbia Income and 
Franchise Tax Act of 1947, as amended, was enacted by the 
Congress for the District of Columbia, and since the Congress 
does not have an elected representative from the District of 
Columbia, the exaction from her of a tax under the Income 
ane Franchise Tax Act is violative of her constitutional 
rights. 

Article I, Section 8, Clause 17 of the Constitution 
provides, in pertinent part, that: 

"Congress shall have Power * * * To 


exercise exclusive Legislation in all 
Cases whatsoever, over such District 


as 2 
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(not exceeding ten Miles square) as may, 

by Cession of particular States, dnd the 
Acceptence of Congress, become the Seat of 
the Government of the United States, and 
to exercise like Authority over all Places 
purchased by the Consent of the Legislature 
of the State in which the Same shall be, 
for the Erection of Forts, Magazines, 
Arsenals, dock-Yards, and other needful 
buildings;-And * * *." [Emphasis added. ] 


The Supreme Court has construed this constitutional 
provision to mean that, with respect to the District, Congress 
possesses the combined powers of ‘both a general and a local 


government, and that such powers are plenary:and unqualified. 


O'Donoghue v. United States, 289 U.S. 516 (1933); Atlantic 


Cleaners & Dyers v. United States, 286 U.S. 427 (1932). 

Accord: Neild v. District of Columbia, 71 U.S.App. D.C. 306, 
110 F.2d 246 (1940) 3" Mercury Press, Inc. v. District of 
Columbia, 84 U.S.App. D.C. 203, 173 F.2d 636, cert. denied 

337 U.S. 931 (1948). Moreover, the Supreme Court has 
consistently held that the constitutional power of Congress to 
legislate with respect to the District is as great as the power 
of a state legislature with respect to the state or ss of 


its subdivisions. Berman v. Parker, 348 U.S. 26 (1954) ; 


Cited with approval in National Ins. Co. v. Tidewater 
Co., 337 U.S. 582, 601 (1949). 


4 


Atlantic Cleaners & Dyers v- United States, supra, at 434-4355 


——— —— ———— 


Capital Traction Co. v. Hof, 174 U.S. 1, 5 (1899); Gibbons 


vy. District of Columbia, 116 U.S. 404, 407-408 (1886); 


4° — 


Mattingly v- District of Columbia, 97 U.S. 687, 690 (1878). 


¥4is¢t tl). 


As early as 4820, the Court, through Chief Justice 


Marshall, stated that persons choosing to reside in the District 
of Columbia have " * * * voluntarily relinquished the right 

of representation, and * * * adopted the whole body of 

congress for * * * [their] legitimate government * * x" 
Loughborough v. Blake, 18 U.S. (5 Wheat.) 317, 324 (1820). 
Later, in 1838, the Court stated that " * * * Congress has the 
entire control over the district, for every purpose of 
government * * *.” Kendall v. United States, 37 U.S. (12 Pet.) 
524, 619 (1838). In Shoemaker v. United States, 147 U.S. 282, 
300 (1893), the Court noted that Congress has " * * * full and 
unlimited jurisdiction, both of a political and municipal 
nature, over the District of Columbia * * *." Thereafter, in 
Heald v. District of Columbia, 259 U.S. 114, 124 (1922), the 
Court, speaking through Mr. Justice Brandeis, rejected the 
contention that a local taxing statute was void because it 
subjected District residents to taxation without representa-~- 
tion, stating that: nt x * * Residents of the District lack 
the suffrage and have politically no voice in the expenditure 


of the money raised by taxation. * * * " 


5 
Recent local cases in which the status of the District 
of Columbia is discussed are Hobson v. Tobriner, 255 F.Supp. 
295 (D.D.C. 1966) and Carliner v. Board of Com'rs of the 


District of Columbia, 265 F.Supp. 736 (D.D.C. 1967), affirmed 


U.S.App- D.C. , 412 F.2d 1090 (1969), cert. denied, 


U.S. _____-(Dec. 1969). In the first of these cases 


Gasch noted that: 


"Residents of the District of Columbia 

have been subjected to taxation without 

representation and the Supreme Court has 

repeatedly upheld the power of Congress 

to pass such legislation. * * * " 255 F.Supp. | 

298--footnote omitted. a4 

: | 

In the Carliner case, it was said by the complainants 
that the Mayor-Commissioner and the City Council members 
were illegally appointed by the President because the citizens 
of the District were not given the opportunity by popular 
vote to elect persons to those positions. This, it was 
argued, was violative of the due process clause of the Fifth 
Amendment, and the Ninth and Tenth Amendments of the 
Constitution. In affirming the District Court's dismissal of 
the complaint, the Court of Appeals concluded that the 
constitutional claims were insubstantial. 


The thrust of appellant's argument appears to be that 


since, prior to the adoption of the Constitution, taxation in 


6 
the colonies without colonial representation (although not 
when the colonies first began) was considered pernicious the 
Constitution is Nunconstitutional" to the extent that it 
authorizes the Congress to enact tax legislation for the 
District of Columbia without providing that the residents 
of the District of Columbia shall be entitled to representation 
in the Congress. Even if this statement misconstrues appellant's 
argument it seems clear that appellant, at the very least, 
argues that it was incumbent upon the Congress (since no 
constitutional amendment is suggested) to provide through 
legislation for the election by the residents of the 
District of Columbia of a representative from the District 
to serve in the House or the Senate or, perhaps, both; other- 
wise, the taxing act here involved is as to her invalid. Of 
course, if appellant's argument is sound it would appear the*> 
all other District taxing acts are void, and from this it 
would follow, at least suggestively, that other types of 
legislation affecting District of Columbia residents, and 


not otherwise specifically provided for in the Constitution, 


may well be void for the same reason that the taxing statutes 


are void. It would not be unduly pessimistic to suggest that 


a somewhat chaotic condition in the District might well obtain 


7 
if, for example, the refund of taxes sought by appellant 
were to be expanded so as to include refunds of taxes to all 
members of her class, and to all other classes of persons 
who are subject to various forms of District taxation. 

At various places in her brief appellant refers to 
certain historical events antedating, as well as postdating, 
the adoption of the Constitution. Although unquestionably 
of historical significance these references do not appear to 
assist in the disposition of the issue here te 

For example, an examination of Madison's essay in the 


Federalist Papers, No. 43, upon which appellant relies, 


illustrates, to the contrary of appellant's suggestion, that 


Madison's pronouncement in respect of local suffrage was an 
expression only of the hope that Congress would ee a 
right of municipal suffrage to District residents at some 
future time. In his essay, Madison urged that 
" * * * indispensable necessity of complete authority at the 
seat of government, carries its own evidence with it." He 
further commented that, without such complete authority: 
t x * * not only the public authority 
might be insulted and its proceedings 
interrupted with impunity; but a dependence 


of the members of the general government 
on the State comprehending the seat of the 
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government, for protection in the 
exercise of their duty, might bring 
on the national councils an imputation 
of awe or influence, equally dis- 
honorable to the government and 
dissatisfactory to the other members 
of the Confederacy. * * * " 


He then stated that: 


t * * * The extent of this federal 
district is sufficiently circumscribed 
to satisfy every jealousy of an opposite 
nature. And as it is to be appropriated 
to this use with the consent of the State 
ceding it; as the State will no doubt 
provide in the compact for the rights 
and the consent of the citizens inhabiting 
it; as the inhabitants will find sufficient 
inducements of interest to become willing 
parties to the cession; as they will have 
had their voice in the election of the 
government which is to exercise authority 
over them; as a municipal legislature 
for local purposes, derived from their 
own suffrages, will of course be allowed 
them; and as the authority of the legislature 
of the State, and of the jnhabitants of 
the ceded part of it, to concur in the 
cession, will be derived from the whole 
people of the State, in their adoption of 
the Constitution, every imaginable objection 
seems to be obviated." [Emphasis added. ] 


It is abundantly clear from the underscored language 
that Madison recognized that municipal suffrage for District 
residents was not a right previously incorporated into the 


Constitution by its framers, but, on the contrary, was a 


privilege which he then believed would "be allowed them” by 
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Congress. See 2 Story, Commentaries on the Constitution of 
the United States, § 1223 at 130 (5th ed., 1891). 

And to the best of the knowledge of counsel for 
appellee, in addressing himself to the question of local 
autonomy, no President in any public utterance has ever 
suggested that legislation enacted by the Congress for the 
District of Columbia was invalid by reason of the Byeence 
from the Congress of an elected representative from the 
District. In fact, the major emphasis in respect of local 
suffrage has consistently been towards what is often described 


as “Home Rule" for the District of Columbia emanating from 


the Congress through its power under the Constitution 


" * * * To exercise exclusive Legislation in all Cases. 
2 
whatsoever over such District * * *." 


As late as 1953 District of Columbia v. Thompson 
Company, 346 U.S. 100, 109 (1953) recognized, as have the 


numerous other cases, that under the Constitution the 
| 


2 The instant case involves the constitutional relationship 
of Congress to the District rather than the relationship of 
states to the political subdivisions generally. It is 
interesting to note, however, that the Constitution does not 
confer a republican form of government on municipalities. 

See discussion in Bianchi v. Griffing, 271 F.Supp. 497, 501- 
502 (E.D. N.Y. 1967). See also Eckerson v. City of Des Moines, 
137 Iowa 452, 115 N.W. 177 (1908); Ann. 67 A.L.R. 737, 741. 


10 
legislative control of District affairs lies with the Congress. 
Speaking to the subject of local government the Supreme Court 


in that case said: 


 * * * It would seem then that on 
the analogy of the delegation of powers 
of self-government and home rule both to 
municipalities and to territories there 
is no constitutional barrier to the 
delegation by Congress to the District of 
Columbia of full legislative power, sub ject 
of course to constitutional limitations to 
which all lawmaking is subservient and 
subject also to the power of Congress at 
any time to revise, alter, or revoke _ the 
authority granted." 346 U.S. at 109 
[Emphasis addec. ] 


And in Binns v. United States, 194 U.S. 486 (1904), 


the Supreme Court, in discussing the power of Congress over 
the District of Columbia and the territories ina related 


context, stated: 


"It must be remembered that Congress, in 
the government of the Territories as well as 
of the District of Columbia, has plenary 
power, save as controlled by the provisions 
of the Constitution, that the form of govern- 
ment it shall establish is not prescribed, 
and may not necessarily be the same in all 
the Territories. * * * In the District of 
Columbia it has adopted a different mode of 
government, and in Alaska still another. It 
may legislate directly in respect to the local 


affairs of a Territory or transfer the power 
“o£ such legislation to a legislature elected... 


by_the citizens of the Territory. It has 
ovided in the District of Columbia for a 


provided in the Distr. 


11 
board of three commissioners, who are 


the controlling officers oz the District. 
It may entrust to them a large volume of 


legislative power, or it may by direct 

legislation create the whole body of 

statutory law applicable thereto. * * yew 

Id. at 491-492. [Emphasis added.] 
In neither Thompson nor Binns was it suggested that a local 
representative in the Congress was essential to the enactment of 
valid legislation for the District or for the territories. As 
an example, the residents of Puerto Rico are citizens of the 
United States with a form of government authorized by the Congress.° 
But there is no representative from Puerto Rico in the Congress, 
although it does have a Resident Commissioner. 

Clearly, historical precedent and numerous decisions of 


the courts establish that the legislation here complained of is 


a valid exercise of the authority conferred upon the Congress to 


enact for the District those laws which it deems necessary and prope 
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See Act of July 3, 1950, 64 Stat. 313, ch. 4463 Joint 
Res. of July 3, 1952, 66 Stat. 327, ch. 567. 


